RECOMMENDED 

CLUB CONSTITUTION
GUIDANCE NOTES

Drafting Note

The Recommended Model Club Constitution (and all accompanying guidance) makes reference throughout to “he/she”. This is in order to recognise the equal contributions of both genders to Club affairs, and to further the A.S.A.’s commitment to Equality and Diversity. While Clubs are strongly commended to adopt this stylistic approach in their own Constitution, it is recognised that the traditional approach to drafting is to use a generic reference to “he”/ “his” throughout. Should Clubs elect to adopt this traditional approach to drafting instead, it is imperative that they also make it clear that the term does not exclusively denote males. To that end, Clubs may wish to consider inserting the following clause:

19.  Interpretation

19.1 
Through out this Constitution words denoting the masculine gender include the feminine gender and vice versa.
Explanatory Notes

1. Legal Status
It is important for those forming a Club to understand the nature of a “Members Club” and its legal status and responsibilities. This will help to understand why an ASA   Region requires the inclusion of certain aspects in the Constitution or Rules of an affiliated Club.
A “Members Club” does not have a legal existence as an entity i.e.: separate from its members.  The Club can therefore neither sue nor be sued in its own name but only through its Officers. It is important to appreciate that in legal terms there is a risk to the Officers and, strictly speaking, the members in that they may be sued for the Club’s debts, or damages for personal injuries and other claims if not adequately covered by insurance.  Included within this guidance are recommendations with regard to Club insurances.

Please do note, that the Recommended Model Club Constitution does contain appropriate indemnity clauses which, if adopted by a Club, will cover Committee members liabilities provided those liabilities are incurred whilst acting entirely within the Club Rules and A.S.A. Rules regulations and policy.  The importance of adopting an indemnity clause and for members to then act in accordance with the Rules and guidance issued by the A.S.A. cannot be underestimated.  To do otherwise, means a member will not qualify for the full benefit of the A.S.A. insurance cover provided with A.S.A. membership.

In addition the members of a Club have duties and liabilities to each other.  The source of these duties and liabilities is principally the Constitution or rules of the Club.  These rules are treated by the law as a contract between the members.

Clubs are under the control of the members themselves and it is the members that must see that the rules are observed.  It is important that a full and up to date list of members is kept at all times and that a Club has a clear policy in relation to matters such as the admission and expulsion of members.  The day-to-day administration of a Club is usually delegated to the control of Club Officers and a Committee.  The Committee in turn may have the power to delegate to sub-committees.

It is, however, most important to appreciate that if anything were to go wrong the Committee, Officers and even the members may be personally liable and for that reason it is strongly recommended that Clubs adopt a comprehensive set of rules to minimise the prospect of claims arising due to disputes with individual members.  Furthermore, it is recommended that insurance cover be sought to cover liabilities of members/Officers towards outsiders.  Affiliation to the Region includes comprehensive insurance which covers all aspects under civil liability, including member to member cover  (see section 13. “Insurance”). However, it must be borne in mind that insurance cover may not extend to fines and penalties imposed under criminal law (e.g. as a result of a prosecution by the Health & Safety Executive).  

The rules of the Club constitute a contract between the members.  It is most important that new members are provided with and sign for a copy of the current rules and by-laws of the Club when they are accepted into membership.  Any failure to do this may present the Club with problems in subsequently seeking to rely upon the conditions of the “contract” comprised within the rules, for instance where the Club becomes involved in a dispute with the member concerned.  In this situation the Club may experience difficulty in enforcing the contract because the conditions were not drawn to the attention of the member at the time he/she was admitted.  Similarly, any amended rules must be communicated to the wider membership and it is recommended that this be undertaken by individual notification rather than simply placing a notice on a Club notice board.

There are legal limits placed upon the ability of “minors” (persons under the age of 18 years) to enter into contracts.  Whilst younger members may be given “rights” e.g. voting (see section 3. “Committee”) this is different to being able to enforce “responsibilities” (e.g. a contract). For this reason it is strongly recommended that an acknowledgement from the young person’s parent or guardian be taken. This is referenced at the end of the Constitution and could appear on the Club membership form.

(For additional information see section 17. “Company Limited by Guarantee” and section 18. “Charitable Status” below)

2. By-Laws   
It may be more convenient for the detailed regulations for the operation of the Club’s activities to be in the form of by-laws.  It is usual to leave the making of by-laws to the Committee.  The advantage of enabling the making of by-laws by the Committee is that they can be altered in a normal Committee meeting whereas an alteration to the rules of the Club normally requires a special majority in a general meeting. This is often appropriate for the membership categories and Club Championship conditions.

It is, however, recommended that the fundamental rights and responsibilities of the membership and duties and liabilities of Officials are matters dealt with within the main Club rules and are not reduced to mere by-laws.

3. Committee   
The arrangements for the day-to-day management of its affairs is a matter for individual Clubs to decide. The management of the affairs of a Club is usually delegated to an elected Committee.  Because a Committee’s powers are delegated from the membership all Committee members must agree unless the rules provide for a majority of members to determine issues.  Provided the Committee acts within the powers granted to it, it is up to the members of the Committee to determine their own methods and procedures.  However, there is one important limitation on a Committee’s powers: the powers of the Committee are powers to be exercised in the interests of the Club as a whole and not in the interests of any particular section of the Committee.

A Club will normally appoint Officers such as a Chairman, Secretary and Treasurer.  The roles that these Officers perform are described below.  To avoid any perception of conflict of interest and to assist in succession planning it is desirable that the Officers should not be members of the same family.  Where this is not possible at least one of the Officers should not be related to the other Officers and signatories to payments and orders should not all be members of the same family.

It may be desirable to have the Club Coach or instructor attend the Committee meetings, but it should be borne in mind that he/she may have personal interests in Club affairs. The terms of employment must be clearly laid down and understood. 

Where the Committee is involved in making a decision, any individual participating in that decision making process and who has an interest in the outcome, must declare that interest and take no further part in deciding the outcome.  For example, it would not be appropriate for a Club Coach to decide on the terms and conditions of his/her own contract of employment with a Club.

It may be that a Club provides in its Constitution for male and female junior representatives on its Committee.  Where these provisions apply, the Constitution should also state the process by which junior representatives are elected, their voting rights when attending Committee meetings and whether the Chairman is to have power to exclude them when issues relating to other young members/colleagues are being discussed. 

4. Chairman    

NB.  Attention is drawn to the Good Club Guide to Volunteer Roles.
The term “Chairman” is not intended to denote any particular gender. It is used in the modern-day gender-neutral sense of the word. However, it is of course open to Clubs to adopt an alternative (appropriate) term if they prefer, such as “Chair” or “Chairperson”.
The Chairman is responsible for the overall running of the Club with the assistance of the Treasurer and Secretary during his/her period of office.  The Chairman will usually be asked to report on the year’s proceedings at the Annual General Meeting.  

The Chairman’s main duties are in relation to the conduct of Club meetings, both members meetings and Committee meetings.  In that he/she has three functions:

4.1

To preserve order.

4.2

To take care that the proceedings are conducted in a proper manner.

4.3
To ensure that the sense of the meeting is properly ascertained concerning any question which is properly before the meeting.

The Chairman must carry out these duties in good faith.  This means, for example, the Chairman must not favour any particular section of a Committee or the membership but should exercise his/her powers impartially.

The Chairman should see that the business of the meeting runs smoothly.  It is recommended that Clubs adopt Rules for Debate. An example set of rules is included as Annex 1. These are the Rules for Debate at A.S.A. Council.  In particular, regard needs to be given to the principles contained in the A.S.A./IOS Code of Ethics (see Annex 2 and section 4.4 below).   In the event of disruption at meetings the Chairman should consider adjourning the meeting for calm to be restored.

The Chairman should not allow a meeting to commence or continue unless there is a quorum present.  If the rules are silent a quorum will be a majority of the members except for a Committee when it will be all the members of the Committee.  Usually the rules provide for a minimum number of members necessary for a quorum of members or Committee meeting.   In law, the minimum number is two, as a person cannot have a meeting with himself/herself!  It is advisable to have a reasonable number as a quorum to prevent a small number of members controlling the Club.  The recommended minimum number is five full adult members to include at least one of the Chairman, Secretary or Treasurer.
The two main methods of voting used at meetings of Clubs are a show of hands and a poll.  Any member may demand a poll unless the rules provide otherwise.   A poll is a precise method of ascertaining votes because each vote is recorded either on an individual voting slip or by signing a voting list.  Sometimes, to ensure secrecy, particularly in the election of Officers a secret ballot may be used.
4.4 A.S.A./IOS Code of Ethics
In particular any member wishing to make any direct overt-criticism of an Official or other member of the Club in a general meeting must advise the Chairman in good time to enable the Chairman to advise such person in advance of the meeting in order that he/she is able to prepare himself/herself for such criticism.  

Furthermore, as a separate obligation on the Chairman of the meeting when an Official or member is the subject of criticism the Chairman must specifically afford such person the opportunity to respond to include if requested consideration of an adjournment to enable the person to collect his/her thoughts.

Any failure to follow these principles may give rise to a complaint to the A.S.A. Judicial System under the A.S.A./IOS Code of Ethics.  It is not intended that the Code should be used to stifle democratic debate but ethical considerations and indeed common sense decency dictates that advance warning should be given to anyone who is to be the subject of criticism in a general meeting.

Under the A.S.A./IOS Code of Ethics, Honorary Officials are entitled to expect the same respect and dignity of treatment as that to which employees are entitled.  It follows from this that if an Official is not performing satisfactorily in his/her role the Official is entitled to be told, and to be given an opportunity to respond to the criticism and the opportunity to improve.  The Club may wish to consider establishing a mentoring system with senior figure(s) in the Club (possibly a past President) offering guidance and support to Officials and also encouraging the development of new talent to ensure succession within the Club’s administration.

5. Secretary   
The Secretary is usually responsible for the day to day running of the Club and normally deals with correspondence, collect subscriptions, keep a list of members and organise meetings but this can be delegated to other people who may serve on the Committee.  Details of members may be kept on a computer but in retaining and using information (whether on computer or in manual records) the Secretary should have regard to the provisions of the data protection legislation. Consideration should also be given to holding members’ information in a secure manner to protect against theft e.g. of a laptop which holds all Club members contact details. Further information may be obtained from the Data Protection Registrar, Springfield House, Water Lane, Wilmslow, Cheshire, SK9 5AX (telephone 01625 545745).

The Secretary is also responsible for meeting any licensing requirements (e.g. if the Club wishes to organise a prize draw raffle).  For Committee meetings, the Secretary should prepare an agenda and send a copy together with any accompanying documents to each member of the Committee. At the meeting the Secretary should take notes and subsequently prepare minutes.  It is recognised that certain business discussed in Committee meetings may be prejudicial to the Club (or other persons) if made public (e.g. contracts of employment of staff).  Minutes of Committee meetings may be kept private but ALL DECISIONS MUST BE MINUTED. It is also recommended best practice for the Committee to issue periodic briefings to members of key decisions made and matters discussed.  

The Secretary has a number of duties with regard to a general meeting.  Before the meeting the Secretary must collect any resolutions which are to be proposed together with nominations for the election of Officers.  The Secretary is responsible for giving notice of the meeting and preparing the agenda.  On a practical level the Secretary needs to make sure there is a room available for the meeting, which may involve hiring facilities. The Secretary should appoint tellers whose job it is to count the votes where members vote on a show of hands. 

Normally, Committee meetings are private to the Committee members and General Meetings are private to the members of the Club entitled to attend and vote.  It is, however, at the discretion of the Chairman to allow non-Club members to attend although they would normally not have the right to speak.    At the meeting the Secretary should ensure that the minutes of the last general meeting once approved by the membership are signed by the Chairman and then kept safely.  Certain of these functions may be delegated to a Minutes Secretary if the Club rules allow.  Minutes of members’ meetings must be widely publicised to the membership and must be retained for at least six years.

6. Treasurer, Accounts and Taxation

The Honorary Treasurer is responsible for the financial accounting of the Club.   The Treasurer is required to make regular reports at meetings of the Club as to the financial position and prospects of the Club.

The Treasurer is normally one of the signatories of the Club’s bank account and, along with the other signatories must ensure that the money is applied solely for the purposes of the Club.  It is recommended that dual signatories be required for ALL cheques.  It is possible for big Clubs to only require cheques above an agreed amount (e.g. £50) to require a second signature. A counter-signatory must not be a member of or a close family of the Treasurer. 

As a matter of practice the Treasurer is also responsible for the Club’s taxation affairs, in particular VAT returns if the Club is registered for VAT.  Subscriptions paid by members of a Club are normally exempt from VAT, but VAT registration may become necessary where income from the sale of swimming kit, etc exceeds the VAT registration limit.  

Where Officers of a Club (or persons connected with them) exercise a commercial influence over the Club’s affairs (for example, if they are in receipt of an administration or management fee, or a salary based on the Club’s income or profits, or by leasing facilities to the Club), VAT anti-avoidance legislation may result in members’ subscriptions become subject to VAT at the standard rate.  It is recommended that a Club potentially caught by these wide-ranging provisions should seek professional advice or contact their local VAT office. (See also section 13. “Taxation and Dissolution”).
Each Club must identify its financial year (Rule 14.5) e.g. 1st March – 28th February.  Any changes to the financial year must be approved by the members in a General Meeting.

The annual accounts of the Club shall be examined by an independent examining accountant.  “Independent” for these purposes means a person who is not related to and preferably not a close personal acquaintance of the Treasurer or any member of the Committee. This process has in the past been referred to as an “audit”. However, the word “audit” has legal implications which may require an extensive financial process. It is unlikely that most Clubs will wish to pay for this, and because of the complex requirement, it is also unlikely that volunteers will be able to comply with the whole process at no cost. The recommended requirement is for Clubs to have their accounts “examined” as described above.
7. Finance  

The main source of finance for any Club will be its members’ subscriptions.  There should be a clear rule either setting out the amount of the subscription or, preferably, delegating the setting of annual fees to the Committee.  There is no objection to different rates of subscription for different types of members e.g.: reduced rates for young swimmers, officials, helpers etc.













Once a person is accepted to membership he/she is obliged to pay his/her subscription and any other financial obligation such as coaching and squad fees until he/she resigns.  A member who has not paid his/her subscription or other monies owed can be sued.  If a member resigns or is expelled the A.S.A. (via its Membership Department) must be advised. He/she can still be sued for any arrears of subscription.  It should be noted that A.S.A. Constitutional Law provides that an individual who owes an outstanding sum to a former Club cannot join another A.S.A. Club, attempt to join or remain a member of another affiliated Club.  The dispute must be settled first.
Clubs should also be aware of issues of social inclusion. The Club should consider having the ability for the Officers of the Club to have the discretion in exceptional circumstances to remit all or part of the fees. 

There is generally no power to borrow money unless given by the Club’s rules.  

The Club may also be able to seek grant funding. Advice may be sought from one of the Regional or County Officers identified in the current edition of the Regional/County handbook for the area to which the Club is affiliated (or is seeking affiliation).

The Club is required to maintain full and accurate financial records of its dealings.

8.  Fee Collection
The A.S.A. fee is payable between January and March each year.  Clubs which have not paid by 31st March will be suspended.  Many Regions and Counties have chosen to adopt the single fee collection system whereby the fee for the Region and County is collected alongside the A.S.A. fee.  In December each year Clubs will receive a list of their current members to enable them to reconcile their own records.  Clubs may wish to set a membership year of either January to December or July to June based on the following rationale:  January to December will enable Clubs to renew the individual members before the end of March, collecting the A.S.A. fee (and where appropriate County and Regional fee) alongside the Club fee.  July to June will enable Clubs to provide information to the A.S.A. on members who have renewed the previous July and can either collect the A.S.A. fee from the members in July and hold it or take a further payment from members in January.  The July to June period may assist Clubs who hold their annual general meeting in the summer period.

9.  Welfare Officer

The appointment by every Club of a Welfare Officer is a fundamental part of the safeguards set out in the A.S.A. Child Safeguarding guidelines.  The following are recommended to assist Clubs based upon best practice in this vitally important area:


9.1
The Welfare Officer is a person of appropriate skills and experience and performs no other role within the management or administration of the Club. Training can be given.

9.2
The Welfare Officer to be a member of the Committee (or alternatively to be invited to attend every meeting of the Committee and all sub-committees for particular disciplines).  The Welfare Officer to make a Report to the Committee on any issues relating to Child Safeguarding in consultation with the A.S.A. Independent Child Protection Officer/Department of Legal Affairs with regard to any particular reported concerns.

9.3 The Welfare Officer should be independent (i.e. have no personal or business relationship with the Club Coach, Club Secretary or Chairman).  The thinking here is to avoid the difficulties that arise should an individual member wish to refer a concern to the Welfare Officer in circumstances where a person complained of (eg the Coach) is a relative of the Welfare Officer.

It is especially important to note the recent statutory changes, which are expected to create a cultural change to the effect that Child Safeguarding is a responsibility assigned to every individual.  For Clubs this means a change of thinking from Safeguarding as being the Welfare Officer’s responsibility to a collective responsibility held by all adults in the Club environment. 

10. Admission of Members   
As a general rule no person has a right to become a member of a Club.  The Committee, or whoever is responsible for admission can refuse to admit any person to membership and indeed can provide in the Club rules that they are not required to give any reasons for their decision.  It is important that any power of refusal is clearly set out in the Club rules to avoid any suggestion that any person who meets certain criteria is eligible for membership.

An important restriction on this general principle is in any decision to refuse membership on certain discriminatory grounds.

Rule 3.2 of the Model Club Constitution provides an alternative whereby admission to become a member of a Club can be refused without a reason being given.  There is nothing in law to prevent a Club from adopting this clause.  However, the following should be borne in mind:

1.
If a Club adopts this wording it is known as a “closed Club”.  The alternative is to adopt the wording that will create application for membership as an “open Club”.  This will mean the adoption of the alternative wording, which provides that a reason will be given for any refusal of membership to a Club.  The wording means that a Club will also have to offer the ability to appeal against a refusal of membership to an independent panel that will have the task of considering as to whether or not the reason for refusal is fair.  The significant benefit gained from adopting an “open Club” membership is access to funding e.g. from Lottery Grants.
2.
The A.S.A.’s Equity Policy has at its heart, the A.S.A.’s vision of being able to offer access to swimming to all on a fair and equitable basis.  It is more in keeping with the A.S.A. Policy that Clubs should adopt the “open membership” format.

It is perhaps worth summarising that it is not a requirement for Clubs to adopt the  “open membership” format and which was first drafted in June 2006.  Any Club that changed its Constitution shortly before that date is not required by the A.S.A. to change this one Rule unless they now specifically wish to access different areas of funding whose own terms require an “open membership”.  

In respect of a Club adopting the “open membership” format, the A.S.A. would comment that it is not the governing body’s intention that any Club, as a result, should then lose the purpose for which it exists.  For example, currently the A.S.A. would say it is acceptable for some Clubs to exist for elite swimming purposes and to refuse membership on the basis that the applicant’s standard is not high enough.  However, this may change and caution is particularly advised on issuing reasons for refusal of membership, insofar as they do not contradict discrimination law.  Refusal of membership on the example given may also prevent some Clubs from achieving charitable status (see separate guidance).  The overriding factor is that a fair process must be available if membership is refused.
Parents who are not members in their own right are not entitled to vote on behalf of their children. This can be resolved by including the membership of one parent or carer in the membership of every member under 16 years. This requires the payment by the Club of both membership fees to the A.S.A. and to the Region.

11. Expulsion/Suspension/Disciplinary Action
None of the above may be applied to a member unless there is a rule which allows this.  Whenever a Club exercises any power given in respect of the above it must act in good faith, comply strictly with its own rules and Judicial Rules 150 – 155 (inclusive) and satisfy the rules of natural justice.

See Annex 3.  
Clubs must note that failure to renew an existing member’s membership will be treated as an expulsion from the Club by a Judicial Tribunal, if the member has completed the required renewal forms.  The expulsion of a member cannot take place by a Club’s failure to process a renewal application (there is precedence in law in the case of McKinnis v Onslow Cain).  In such circumstances a Judicial Tribunal will have regard as to whether the procedure outlined in Judicial Rules 150 – 155 have been adhered to by the Club.

12. Liability of Members/Officers
A member of a Club has a liability to pay his/her annual subscription and such other fees as are properly determined by the Club. 

There is no general right of any Committee member or Officer to seek to obtain an indemnity from the membership for any losses or expenses suffered by him/her in the performance of his/her duties.  However, an individual member or group of members may become liable for losses arising if a court finds him/her/them to have been negligent.  This will particularly be the case if an individual member is made specifically responsible for any particular aspect of the Club’s activities.

Normally liability for contracts made with a Club depends upon who authorised the particular contract e.g. if a contract is authorised by the Committee then it is the Committee that is liable.  Individual members must take care to ensure that the basis upon which he/she enter into any contract on behalf of the Club is clearly understood by the person with whom he/she are dealing to avoid the contract being treated as entirely personal to the member.  A member may also incur personal liability if he/she exceeds any authority given to him/her by the Club.

In relation to any contract on which all members are liable any member who pays more than his/her proper share is entitled to recompense from the other members.  Similarly, a Committee member may claim recompense from other members of the Committee in respect of a Committee liability.  However, an individual member of a Club or Committee member who becomes liable on a contract personally is not entitled to an indemnity from the other members of the Club unless there is a rule to that effect.  A very clear rule and procedures for giving authority to make contracts is desirable.

13. Insurance
Because of the legal position of Clubs as unincorporated associations and of the prospect of individual members and Committee members being personally liable to outsiders it is imperative that Clubs obtain comprehensive insurance cover.  AFFILIATION TO THE ASA                                   REGION (and hence to the A.S.A.) PROVIDES THIS COVER TO ALL MEMBERS OF AFFILIATED CLUBS. 

This insurance includes:

1.

Civil Liability Insurance.(including member to member cover)

2.
Employers Liability Insurance (a compulsory insurance where applicable).  The Certificate of Insurance must be displayed at all places of work of the employee(s)

3.

Personal Accident/insurance

In addition Clubs are strongly recommended to purchase



Fidelity Insurance




Legal Expenses Insurance

For full details of scope of insurance cover provided by the A.S.A. and the additional insurances which are recommended and can be purchased as additional cover, see the enclosed document on A.S.A. Insurance.

Insurance cover will not extend to any activities excluded from the scope of A.S.A. Insurances. A list of current excluded activities appears on the A.S.A. website and further guidance can be obtained from the A.S.A. Regulatory Compliance Manager on 01509 632270.

If a Club has a legal problem with regard to an employee then guidance can be obtained from the legal services helpline operated by DAS insurers.  Details of this service can be obtained from the A.S.A. Regulatory Compliance Manager.

If the advice of the DAS insurers is sought it is mandatory for the Club to comply with the advice given.  Failure to do so may result in the A.S.A. insurance cover being declared not applicable to the Club/member.

Each Club should maintain an Accident book in accordance with Rule 7.9.  Books can be obtained from the A.S.A. Customer Services Department.  

At the end of each year the membership renewals form will have a section in it, which each Club must complete.  It will ask the Club to confirm if an accident has been recorded in the book or if it has not.  The section must be completed.  If it is not, the A.S.A. Membership Department will be in contact to ensure an answer is given.  

If an accident has been recorded, a photocopy of the year’s entries must be taken and returned to the A.S.A. Membership Department with the renewals form.   The copy will be passed to and kept by the A.S.A. Department of Legal Affairs for a period of six years (or longer in respect of a minor). 

14. Taxation and Dissolution   
As a general rule a Swimming Club is used only by the members who come together for the non-commercial purpose of providing themselves with the facilities to enjoy swimming for competitive or recreational purposes.

If the Club is likely to generate surpluses from non-trading transactions (e.g. subscriptions) with its members only and/or from non-members on a non-commercial or non-trading basis (e.g. organising open meetings) then the choice of clause can be left to the Club members’ personal preference.

If, however, there are likely to be surpluses that arise from commercial trading activities with members then the second Rule at 17.3 (distributions of property on dissolution to members) should be adopted.  This would assist the Club in arguing that mutuality applies (the principle that one cannot make a taxable profit out of oneself), with the result that the Inland Revenue would treat the surpluses as arising from mutual trading and not charged to tax.

If the alternative option providing for the property of the Club to be given to a charity or non-profit making organisation is taken one possibility would be for the Club to consider the property being passed to the relevant Region to be used for the development of the sport within the Region.

15. Succession Management
The future prosperity of any Members Club is dependent on encouraging the development of young talent in administration for the future benefit of the Club.  However, no one should underestimate the tremendous time commitment involved in the running of a Club. The author’s view is clear: “if they are good enough they are young enough” What is really needed is a blend of ages and talents.  Clubs may find that a mentoring system where younger members have the opportunity to “shadow” an experienced Official may help bring on the next generation of administrators to help ensure continuity for the Club.
Clubs are also encouraged to consider granting an automatic right of athlete participation at all levels in the Club, to include the Committee.  The A.S.A., like many world governing bodies of sport, has adopted this principle.  There is athlete participation in the A.S.A. Board and all of its technical committees.  By taking this step Clubs will hopefully encourage younger members to take a wider interest in the sport and the activities of the Club.

16. Temporary Membership
Clubs may find it helpful to offer temporary or probationary memberships for a period not exceeding three weeks as a stepping-stone to full membership for families/individuals new to the sport.  This may also be appropriate for visitors to the area who wish to take part in the Club’s activities for a limited period. There is clearly a place in the sport for temporary membership.  The benefit to the Club of taking on temporary members is that such individuals are thereby liable to follow the Club rules, become subject to the jurisdiction of the A.S.A. (in particular the A.S.A. Child Safeguarding Policies) and are covered by the A.S.A. Insurance available to Club members.

However, temporary members whilst in this capacity have no right to compete in A.S.A./ASA Regional competitions. Clubs are obliged to notify their Region of temporary memberships on their Annual Membership Return. Any failure to do so may jeopardise the A.S.A. Insurance Policy for all Clubs, the premium for which is based upon the overall membership throughout the sport. 
17. Company Limited by Guarantee   
If members wish the Club to benefit from limited liability, registration under the Company’s Act 1985 should be considered.  The form of incorporation generally adopted by Clubs is that of a Company Limited by Guarantee rather than by shares.  The main benefit of incorporation from the members’ point of view is that their liability is then limited to a nominal sum (typically £1) which the member guarantees to pay on the winding up of the company.  Other benefits are that the company itself can hold property and sue and be sued in its own name.  The disadvantages of incorporation are cost and lack of privacy. Costs are incurred in setting up a company in the first place and subsequently in preparing and filing the annual return and audited accounts.  Full details regarding the membership of the Club will thus, at least notionally, be available to the public.  It should also be remembered that the members of the Committee who are appointed directors of the company will owe additional liabilities as company directors, particularly liability towards creditors in the event that the company should be insolvent.

The rights and responsibilities of the Club’s Officers and members must be clearly spelt out in the Articles of Association of the company.  It is strongly recommended that professional advice be sought by anyone contemplating forming a company. Company law can be complex and it is to be noted that failure to comply with company rules and regulations may invoke criminal jurisdiction above and outside of the A.S.A..  If a decision is taken for a Club to adopt the format of a company, there will be/is a Model Company Constitution form available on the website.
18. Charitable Status and Community Amateur Sports Clubs (CASCs)
We are often asked as to whether Swimming Clubs can obtain registration as a charity thereby gaining additional taxation and other advantages.  In legal terms sport is not of itself “charitable” but individual Clubs may have additional charitable purposes.  In order to qualify as a charity, Clubs would be most likely to have to impose upon themselves quite onerous conditions in the running of the Club.  Any Clubs who believe that their own special circumstances may entitle them to seek charitable status should seek professional advice and, before proceeding further, are recommended to contact the Charity Commission at St Albans House, 57-60 Haymarket, London SW1Y 4QX (Telephone 020 7210 4477).

Alternatively the members may wish to consider the creation of a CASC which enjoys certain taxation concessions.  Further detailed guidance on CASCs and charitable status can be accessed via the Central Council for Physical Recreation (CCPR website (www.ccpr.org.uk) search “CASC”). 

The detailed guidance notes are accompanied by model clauses, which can be adapted for incorporation within the A.S.A. Recommended Club Constitution.

19.  Property
An Unincorporated Association such as a Members Club itself has no capacity to hold property.  Property always has to be held by some individual or individuals on behalf of an Association.

It is considered that in the majority of cases the simplest manner in which property may be held in accordance with the rules of the Club which contractually bind all the members.  The property is normally vested in one or two persons, often referred to as custodians, to hold on behalf of the members.  This is the method of holding of property which is preferred by the English courts.  The advantage of this method of holding property is that some of the complexities of the law of trusts can be avoided.  This method of holding property is also extremely flexible.  The terms on which the property is held can be changed by simply altering the rules of the Association.   The Custodians, who should not be less than two and not more than four, hold property other than cash at the bank, on behalf of the members of the Association.

Clubs who own their own premises or other significant assets may wish to seek their own particular legal advice as to the most appropriate manner of holding property in the light of their own particular circumstances.  It is, however, recommended that the above method will be appropriate in the overwhelming majority of cases, although the ownership by a Club of significant assets provides a strong argument for giving further consideration to becoming a Club Limited by Guarantee (company) or registering as a charity.  Please note that to select the second option at Rule 17.3 will not enable a Club to register as a charity.
IMPORTANT NOTE: Where reference is made to any A.S.A. publication it is important to check that you are in possession of the current edition.  The date of each publication appears on every page.  Be especially careful if you only have a photocopy or extracts from a document, as something important may be missing or you might read something out of context.  

For any further assistance please contact: 
Your Regional Head Office details of which can be found on the A.S.A. website at www.britishswimming.org or whose telephone number can be obtained from the A.S.A. Head Office on 01509 618700.
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